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OPINION
|. Facts

ThiscasearisesfromtheDefendant’ s convictionfor first degreemurder. AttheDefendant’s
trial, the following evidence was presented: Special Agent Bob Krofssik, of the Tennessee Bureau



of Investigation (“T.B.l.”), testified that, on January 22, 2000, he was contacted by the Putnam
County Sheriff’s Department to assist in an investigation. He said that on the following day he
executed a search warrant for an older model mobile home on 6009 Burgess Falls Road, where the
Defendant lived. Specificaly, the warrant allowed him to interview the Defendant and search for
the body of Mary Thomas, the Defendant’ swife, aswell as any evidence that would reveal how she
died. Agent Krofssik explained that, while interviewing the Defendant, the Defendant mentioned
that he had Mary Thomas' s wedding and engagement ring in abrown bag in his pocket. According
to Agent Krofssik, the Defendant told him that when the Defendant returned home from work on
Friday, January 21, 2000, the rings were on the counter in his home. The Agent testified that the
Defendant told him that the victim was in the process of moving out of their home, but the day
before her disappearance they had a conversation and she agreed to stay. The Defendant then told
Agent Krofssik that, on the evening prior to the victim’ s disappearance, they went to a party at the
Defendant’ scousin’ shouse. The Defendant then stated that he went to work the next morning, and
when he returned home the rings were on the counter, the victim was gone, and he has not seen her
since.

Agent Krofssik stated that, on September 12, 2002, hewent back to the Defendant’ s property
to execute another search warrant and an arrest warrant for the Defendant. Hethen testified that the
Defendant was arrested and brought back to the Sheriff’ sDepartment, where the Defendant gavethe
following written statement:

Mary and | had agreed on how we were going to try and str[a]ighten out our li[v]es.
[W]e [b]oth agreed we loved one another and were happy.

On [T]hursday morning we went to the liquor store[,] bought whiskey[.] [W]henwe
got back wefound out the law had been there].] [W]ecalled thelaw. LindaDilldine
came out [and] talked to me and Mary. Everything was [oaky].

That night we went to the Norton[’]9[.] | didn’t drink but maybe [one] [b]eer. Mary and everyone
elsedrank whiskey. Later that [n]ight when we went home she got violent, cursing me[,] threw her
rings down[,] then she grab[b]ed a knife and yw]ung a me [two] or [threg] timeg[.]

| gw]ung at her with my fig[t] trying to stop her[.] She jerked her head [b]ack and |
hit her throat[.] | didn’t mean to hit her there[,] [b]ut | did. | tried what | could to
save her[,] [b]ut no use.

| ga]t there all night[,] g[o]t abarrel and put her init[.] Later[,] Friday morning[,]
Ross [c]ame over to get me to go to work[.] | went to work and then to the
[N]orton[’]sbe[]fore going home. [I] didn’t say [any]thing to any[]one about Mary.

Roger c[alme [b]y Saturday[.] | asked for help. [The] Law came Sunday[.] | didn’t
know what to do so | [l]ied.



| hid the barrel behi[]nd the trail[e]r[.] [The] Law didn’t find it[ ]
| till [have] it.

Agent Krofssik testified that thirty-one months passed between the date of his initial
guestioning of the Defendant and the date of the signed confession. Agent Krofssik said that abarrel
with abody, later identified as the victim, was subsequently found on the Defendant’ s property.

On cross-examination, Agent Krofssik testified that he had taken statements from many
people with information pertinent to his investigation and that he had written these statements out
himself and had each declarant read and then sign their statement. When questioned about a
statement made by Robert Williams, Agent Krofssik could not recall if Williams was illiterate or
had requested permission for his wife to be present while giving his statement.

Agent Krofssik agreed that, from the time of the Defendant’ s confession, the Defendant was
cooperative, non-threatening, and seemed genuinely concerned about the victim’ sbody. Hefurther
testified that, although he was present on the Defendant’ s property when the barrel containing the
victim’'s body was discovered and that he was present in the Medical Examiner’ s Office when the
barrel was opened, he merely followed the vehicle containing the barrel to the Medical Examiner’s
Office and never witnessed the contents of the barrel at the Defendant’s property. Agent Krofssik
testified that hewas not aware of any identifying marksor numbersthat were put onthebarrel before
it was taken to the Medical Examiner’s Office, however, he was insistent that the barrel from the
Defendant’ s property was the same barrel opened at the Medical Examiner’s Office.

Onre-direct examination, Agent Krofssik testified that blood wasfound underneath arug that
had been stapled down to the floor in the Defendant’ s trailer. According to the agent’ s testimony,
therewasalayer of mud over the blood, and the Defendant told him the blood was dog’ sblood. On
re-crossexamination, Agent Krofssik agreed that no test had shown that thebloodinthe Defendant’ s
home was human blood and that even if it were human blood, that would be consistent with the
Defendant’ s tape recorded confession stating that some blood came from the victim’s mouth.

Tommy Manier testified that he had know the victim since 1995, and she had moved inwith
him in January of 1996. He said that she stayed with him for several months and that they had a
romantic relationship. He stated that the two had remained close until her disappearance and
described himself as “agood closefriend” of thevictim. Manier said that in the weeks prior to the
victim’'s death he had been sending friends over to check on her and agreed that this was done
because he had concernsfor her. He stated that two days prior to the victim’ s disappearance she had
comeover to hishouse and brought her clothesand afew other itemsand left them. Manier testified
that about two weeks prior to the victim’s death the Defendant came to his home looking for the
victim and told Manier to tell the victim that she had one hour to get home or hewould take * another
course of action,” and she would know what the Defendant was talking about.



On cross examination, Manier stated that when the victim moved out of hishomein thelate
summer or early fall of 1996, she moved inwith the Defendant. He said that he maintained sporadic
contact with the victim from 1997 through 1999, but he did not have sexual relations with her. He
stated that the victim moved in with him for a second time in January of 2000, but the relationship
remained plutonic. Manier testified that he stopped on the Defendant’ s property to talk with the
victim from time to time, however, he said that he only did so because he often had to drive down
their street and would see the victim in the front yard. He again denied that he was having any
sexual relations with the victim before her death.

Vickie Holliman testified that she was “[b]est of friends,” with the victim. One evening,
about oneweek prior to the victim’ s disappearance, Holliman and the victim had gone to Walmart.
Upon returning from Walmart, Holliman helped the victim bring someitemsinto the trailer where
shelived with the Defendant. Holliman said that, when they entered the trailer, the Defendant was
“walving” agun and told Holliman that if he found out that Holliman had been taking the victim to
see Manier hewas*“going tokill every[]oneof [them].” Holliman said that the Defendant had made
similar statements two or three times in the weeks leading up to the victim’s death and that the
Defendant referred to the victim as “bitch [and] whore.” The day that the victim was killed,
Holliman and the victim drove past the Defendant on the road, but did not stop. Later that day the
victim requested Holliman take her to the Defendant’ sresidence. Hollimantold her shedid not want
to take the victim to the Defendant’s because she was “afraid something might happen” to her.
Holliman took the victim to the Defendant’ s anyway, and the victim and Defendant got into an
argument. During thisargument, the Defendant was calling the victim namesand “jerked her by the
arm.”

On cross-examination, Holliman stated that she did not believe that there was any kind of
romantic relationship between Manier and the victim in the time leading up to the victim’ s death.

Roger Fisher testified that two days after the victim was murdered, January 22, 2000, the
Defendant called Fisher to hishome and told Fisher that he and the victim had been in an argument,
and he had let things go too far and had hid her in abarrel. The Defendant asked Fisher for helpin
disposing the of the body and asked if Fisher could get a boat so that they could take the victim to
Cane Hollow, aremote areawith no developments. Insidethe Defendant’ strailer therewasan area
stained with blood with a smear of mud over it. The Defendant told Fisher that it was dog’ s blood.
There was no rug covering the stained area. The Defendant also told Fisher that he did not like
Manier. Two or three hourslater, Fisher reported the conversation to the police. Fisher said that he
was not offered anything in exchangefor histestimony and did not feel threatened or have words put
in his mouth by the detective who interviewed him. The day following Fisher’s statement to the
police, he was recalled to the Sheriff’ s Department and asked to confront the Defendant, which he
stated was not easy to do. He said “tell them where sheis,” and the Defendant responded by saying
“[w]hy are you doing this to me?’

On cross-examination, Fisher testified that he could not remember seeing a rug in the
Defendant’ s house, but he conceded that he may have previously stated that there was athrow rug
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somewhere in the house. Fisher had drank seven or eight beers by the time he got down to the
Sheriff’s Department to make his statement on January 22, and when asked if he was intoxicated,
hereplied “[b]y law standard[s], yes.” Fisher would not agree with the suggestion that the number
of beers he drank that day had an effect on his memory of the events. Fisher could not testify asto
what happened between the Defendant and the victim the day of the murder because the Defendant
never explained exactly what transpired. Fisher said that he was never told he could be facing
charges as an accessory to murder and was offered no help with arecent DUI arrest in exchangefor
his testimony. Fisher also stated that he does not own a boat. On re-direct examination, Fisher
stated that he has several family members who own boats and that he could borrow those boats at
anytime.

Anthony Thomas, the Defendant’s son and the victim's stepson, testified that he was
interviewed by Agent Krofssik whileinjail, and hereceived no specia arrangement in exchangefor
his testimony. Thomas came forward with information pertinent to the case by his own volition
because he was coming off of methamphetamine and wanted to begin moving on with his life by
putting the incident in question behind him. Around a week after the victim was murdered, the
Defendant showed up at Thomas' shouse. Thiswasthefirst time that the Defendant had ever been
to Thomas shouse. The Defendant told Thomas that the Defendant and the victim were drunk and
gotinto afight. Thevictim told the Defendant that shewas|eaving him, and the Defendant said that
she was not going to leave him. Thevictim said “by God, I'll leave,” and she pulled aknife. The
Defendant attempted to defend himself and hit the victim in the throat. The victim fell to the floor
where she lay gasping for breath. The Defendant was holding the victim and telling her to wake up.
She was not responding, and was “gargling.” Thomas testified that the Defendant did not want her
to suffer anymore, so he “[c]hoked her the rest of the way out.”

Thomas attempted to hel p the Defendant by buying him some canned goods and night vision
goggles and dropping him off in the woods. On another occasion, a man named Robert Williams
picked Thomas up at work and told him that he needed to go with Williams to the Defendant’s
house. Williams and Thomas went into the trailer and retrieved a bag full of money and clothes.
Thomas stated that Williams got the money by pawning a tractor, and Thomas believed there was
acouplehundred dollarsin the bag. Thomaswastold by Williams not to say anything to anyone and
to take the bag back to work with him. After work, Thomas was to take the bag to the Defendant
in thewoods, but the Defendant was not there, however, Thomas eventually was ableto locate him.

Thomas stated that in the past he had told Agent Krofssik things that were not true, but he
said that thiswas not because he did not know what happened. Thomas agreed that he waited more
thantwo yearsto comeforward with hisinformation. Hestated that hefinally cameforward because
the victim’ sfamily kept asking when she was going to come back, and they werein great distress.
He also felt that the Defendant was very remorseful and that had some impact on Thomas's desire
to come forward.

On cross-examination Thomas admitted that he had been a methamphetamine user at
different pointsin hislife. He stated that he relapsed into drug use after learning that his father had
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killed Mary Thomas. His drug use made him paranoid and brought on hallucinations. Thomas
denied that Williams ever showed him the barrel or the corpse inside the barrel, however, he
admitted that he had made a statement to Agent Krofssik that such an occurrence did take place.
Thomas claimed that he had lied to Agent Krofssik but had only done so to protect the Defendant.
On re-direct examination, Thomas testified that when the Defendant told him about the murder,
Thomas had been off of drugs for three years.

Richard Farley, the victim’s son, testified that he had a DNA test administered to him in
order to facilitate identification of the victim’'s body. He had not seen the victim in eight or nine
years prior to her disappearance.

Mary Michelle Beech testified that sheisthe victim’'s daughter and gave a DNA sampleto
be used to help positively identify the victim’s body. She had not seen the victim in ten or eleven
years.

Camilla Denise Leverette testified as an expert witness that she works at Orchid Cellmark
in Nashville, which is a DNA testing laboratory. She took DNA samples from a femur and two
molars taken from the body in the barrel discovered on the Defendant’ s property and compared the
DNA patterns with those taken from Richard Farley and Mary Michelle Beech. This was done to
determine if the body in the barrel was that of Mary Thomas. There was a 98.7% probability that
the body in the barrel was Richard Farley’s mother, and a 99.6% probability that the body in the
barrel was Mary Michelle Beech’ smother. Leverette stated that those were “very good numbers.”
Leverette also testified that when the two numbers werelooked at in conjunction, they were an even
stronger indicator of maternity.

Doctor Amy McMaster, whoworksfor the Medical Examiner’ sOfficein Nashville, testified
that on September 13, 2002, she performed an autopsy on the body of Mary Thomas. The autopsy
report included the following:

The decomposed intact remains of a white female and recovered from within the
barrel. The decedent is dressed in a black leather jacket, heavy sweater, pants
(possibly denim jeans), socks, panties, bra, and white leather athletic shoes. A piece
of duct tape was found on the front of the sweater.

Evidence of injury includesfractures of theright and left horns of the thyroid
cartilage and fractures of the hyoid bone. These fractures are indicative of
strangul ation with compression of both sides of the neck.

The advanced decomposition precludes determination of additional injuries
on the skin and neck muscles.

In summary, the cause of death is strangulation. The manner of death is
homicide.



Thevictim’ sbody wasin advanced putrefactive decomposition with di phtheriaand the hands
were partially mummified, which would be consistent with abody that had beenin abarrel for more
thantwo years. Thebody weighed one hundred and four and onehalf pounds. Dr. McMaster opined
that the weight of the corpse was probably the same asthe weight of the body prior to death, and that
in some phases of decomposition, a body “may gain alittle bit of water weight or weight due to
insect activity or it may lose weight due to . . . dehydration.” It was Dr. McMaster’s opinion that
although it was possible to strangle someone without |eaving marks on the neck or breaking bones,
theinjuriessuffered by thevictiminthiscasewereaffirmativeindiciaof strangulation. Furthermore,
the possibility that the victim suffered her injuries by being hit in the neck, open-handed, were
“minimal . . . . lessthan one percent.” When questioned about whether a boxer islikely to suffer
from these types of injuries, the doctor said that she would not expect to see such injuries as the
result of a boxing match.

Dr. McMaster next testified about the subtleties of strangulation. She stated that when
someone is strangled, they die because blood cannot flow to and from their brain and that
strangul ation does not kill a person by keeping them from breathing. She testified that the time it
would taketo kill someonein thisfashionishighly variable, depending on how hard the victim was
struggling, but in general she estimated it would take ten to fifteen seconds to bring someone to a
state of unconsciousness. However, she said that if the pressure applied to the neck was released
once the victim fell unconscious, no permanent damage would be suffered, and the victim would
likely regain consciousness in time. To kill the victim would require the attacker to keep the
pressure applied to the neck for an additional thirty to sixty seconds, although, again, these numbers
may vary from caseto case. Dr. McMaster said she did not believe therewasany possibility that the
victim’'sbody in this case sustained the injuries associated with strangul ation when she was placed
in the barrel.

On cross-examination, Dr. McMaster testified that she was not given any information from
the TBI regarding how the victim may have been killed. She stated that it was not possible to tell
if the victim was strangled manually with someone’ s hands or with aligature, such as alength of
cord. Anx-ray revealed that, aside from thefracturesin the neck, therewhere no other broken bones
inthe body. Dr. McMaster stated that although age can have some impact on the amount of force
necessary to break bone, in this case, the victim’ sage was not relevant. The doctor was not familiar
with any cases where the hyoid bone was broken from something other than strangulation.
Additionally, the doctor was not familiar with any cases were the thyroid cartilage or hyoid bone
were broken during the autopsy. Dr. McMaster conceded that it was possible to break the hyoid
bonewith ablow from below, but that ablow from below could not break the thyroid cartilage. She
also indicated that it was possible to break the hyoid bone in a high-speed auto accident, but the
thyroid cartilage would not be broken in such a case. When questioned further on this subject the
doctor stated that, although “anything is possible,” it was not consistent with her knowledge on the
subject and it was not probable.



Dr. McMaster agreed that it was possible that alcohol may have some impact on thetime it
would take a person to become unconscious or die from strangulation and that it was possible that
alcohol could hasten the process.

The trial court then read to the doctor some questions from the jury. In response to these
guestions, Dr. McMaster testified that she believed that a very forceful blow to the neck with a
closed fist or with an instrument could cause spasms, but not the type of injuries that the victimin
this case sustained. She next stated that, although it was possible to have some bleeding from the
mouth based upon a blow to the neck, she would not expect there to be much blood from such a
blow and that bleeding from the mouth is more likely to be caused by a blow to the mouth.
However, sheadmitted that it was concelvable that ablow to the neck could causetheteeth to clamp
down on the tongue, which could produce bleeding. She stated that it was possible for thyroid
cartilage to decay to the point were damage could not be detected, but in this case that had not
happened.

Jerry Norton, the Defendant’s cousin, testified that the Defendant and the victim were at
Norton’ s house the evening of the murder for approximately two to three hours. The Defendant and
victim both came and |€eft together. The victim was in “good spirits . . . laughing [and] having a
goodtime.” The Defendant drank four or five beersand wasdlightly intoxicated, but not drunk. The
victim had more to drink than the Defendant and was drinking liquor aswell. Shewas “fairly well
intoxicated.”

On cross-examination, Norton testified that the victim wasnot a“mean” drunk, that shewas
aways a pleasant person to be around, and that she always treated the Defendant well. The night
before the murder, the victim and the Defendant were over at Norton’s house because they were
celebrating that they had reconciled. On Friday, January 21, 2000, the Defendant returned to
Norton’ s around 11:00 a.m. and asked Norton to cut some lumber for him, so he could build some
kitchen cabinetsfor thevictim. The Defendant acted normal and did not ask for help hiding abarrel
or for useof Norton’sboat. Norton had never seen the Defendant mistreat thevictim. Based onthis
evidence, the jury found the Defendant guilty of first degree premeditated murder.

1. Analysis

On appeal, the Defendant asserts that: (1) the evidence was insufficient to establish
premeditation; (2) the trial court improperly overruled the Defendant’s motion to suppress the
victim’'s gold rings and the barrel containing her body; (3) the trial court erred when it denied the
Defendant’ s motion for a continuance and change of venue based on pre-trial publicity; (4) thetrial
court erred when it admitted into evidence a photograph of the victim prior to her death and a
photograph of thebarrel that contained the victim’ sbody; (5) thetrial court erred when it denied the
Defendant’s request for a new trial based upon comments made by the State during closing
arguments; (6) thetrial court erred when it refused to allow the Defendant to move into evidence a
statement from the bill of particulars; and (7) the trial court erred when it refused the Defendant’s



request for amistrial based upon certain members of thejury pool discussing the case prior to voir
dire.

A. Sufficiency of the Evidence to Establish Premeditation

The Defendant’s first assertion is that the evidence presented at trial was insufficient to
establish premeditation, and thus, insufficient to convict him of first degree murder. When an
accused challenges the sufficiency of the evidence, an appellate court’s standard of review is
whether, after considering the evidence in the light most favorable to the prosecution, any rational
trier of fact could have found the essential elements of the crime beyond areasonable doubt. Tenn.
R. App. P. 13(e); Jackson v. Virginia, 443 U.S. 307, 324 (1979); State v. Duncan, 698 SW.2d 63,
67 (Tenn. 1985). Thisrule appliesto findings of guilt based upon direct evidence, circumstantial
evidence, or a combination of both direct and circumstantial evidence. State v. Pendergrass, 13
S.W.3d 389, 392-93 (Tenn. Crim. App. 1999).

In determining the sufficiency of the evidence, this Court should not re-weigh or re-evaluate
the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact fromtheevidence. Statev. Buggs,
995 SW.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). Questions
concerning the credibility of the witnesses, the weight and vaue of the evidence, as well as all
factual issues raised by the evidence are resolved by the trier of fact. Liakas, 286 SW.2d at 859.
This Court must afford the State of Tennessee the strongest legitimate view of the evidence
contained intherecord, aswell asall reasonabl einferenceswhich may be drawn from the evidence.
State v. Evans, 838 S.W.2d 185, 191 (Tenn. 1992). Because averdict of guilt against a defendant
removes the presumption of innocence and raises a presumption of guilt, the convicted criminal
defendant bears the burden of showing that the evidence was legally insufficient to sustain aguilty
verdict. 1d.

The offense of first degree murder includes a “premeditated and intentional killing of
another.” Tenn. Code Ann. § 39-13-202(a)(1) (2003). A premeditated act is“an act done after the
exercise of reflection and judgment” and meansthat “theintent to kill must have been formed prior
totheact itself.” 1d. at 8 39-13-202(d). Anintentional act refersto “the nature of the conduct or to
aresult of the conduct whenitis[a] person’sconscious objective or desireto engage in the conduct
or cause theresult[.]” Tenn. Code Ann. § 39-11-106(a)(18) (2003).

The element of premeditation is a question of fact to be resolved by the jury and may be
established by proof of the circumstances surrounding the killing. Statev. Suttles, 30 SW.3d 252,
260 (Tenn. 2000). Becausethetrier of fact cannot specul ate asto what wasin the defendant’ smind,
the existence of facts of premeditation must be determined from the defendant’ s conduct in light of
thesurrounding circumstances. Althoughthereisno strict standard governing what constitutes proof
of premeditation, our Supreme Court has held that premeditation may beinferred from adefendant’s
use of a deadly weapon upon an unarmed victim; the cruelty of the killing; declarations by a
defendant of an intent to kill; the defendant’ s procurement of aweapon; a defendant’ s preparations
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prior to akilling for concealment of the crime; and calmnessimmediately after thekilling. Statev.
Pike, 978 S.W.2d 904, 914 (Tenn. 1998); State v. Bland, 958 S.W.2d 651, 660 (Tenn. 1997).

The Defendant’ s sufficiency argument in this case focuses upon the lack of proof of any
premeditation. Therewasevidence presented, however, to support afinding of premeditation. First,
Vickie Holliman testified that, around one week prior to the murder, the Defendant had pointed a
gun at the victim and threatened to kill her if shewent to visit Tommy Manier. Manier testified that
the Defendant came to his home, about two weeks prior to the murder, looking for the victim and
told Manier to tell the victim that she had one hour to get home or he would take “another course of
action,” and she would know what the Defendant wastalking about. The evidence presented at trial
showed that the victim was moving back in with Manier. The jury could have inferred that the
murder was the result of the Defendant following through on his threats, thus establishing legally
sufficient grounds for premeditation through declarations by the Defendant of an intent to kill. See
id.

Second, the Defendant’ s son, Anthony Thomas, testified that the Defendant said “[1] wasn't
going to let her suffer no more,” in response to seeing the victim writhing on the floor, gasping for
breath. Thomas then stated that the Defendant told him that the “[c]hoked her the rest of the way
out.” Regardlessof the Defendant’ sassertions, thejury could have based their verdict on Thomas's
testimony, which clearly showed the Defendant acting after an* exercise of reflection and judgment.”
See Tenn. Code Ann. § 39-13-202(d).

Third, the Defendant’ s written confession states that he put the victim’s body in a barrel,
asked for help from afriend, and hid the barrel behind his house. Roger Fisher corroborated the
Defendant’ sown written statements by saying that the Defendant had asked him for help and wanted
Fisher to procure a boat so that the two of them could hide the victim’s body in Cane Hollow at
Center Hill Lake. This was sufficient to establish concealment of the crime, and, thus,
premeditation. See State v. Pike, 978 S\W.2d 904, 914 (Tenn. 1998); State v. Bland, 958 S.w.2d
651, 660 (Tenn. 1997).

Accordingly, we conclude that the evidenceislegally sufficient to support thejury’ sverdict
of guilt for first degree murder.

B. Failureto Suppress Physical Evidence

The Defendant’s second contention is that the trial court improperly overruled the
Defendant’ s motion to suppress the victim’ s gold rings and the barrel containing the victim’ s body
because they were obtained as the result of an unlawful search and seizure. When reviewing atrial
court’ sfindings of fact and conclusions of law on amotion to suppress evidence, we are guided by
the standard of review set forthin State v. Odom, 928 S.W.2d 18 (Tenn. 1996). Under this standard,
“a trial court’s findings of fact in a suppression hearing will be upheld unless the evidence
preponderates otherwise.” Id. at 23. When thetria court, however, does not set forth its findings
of fact upon the record of the proceedings, this court determines where the preponderance of the
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evidencelies. Fieldsv. State, 40 S.\W.3d 450, 457 n. 5 (Tenn. 2001); seea so Ganzevoort v. Russell,
949 S.W.2d 293, 296 (Tenn. 1997). Asin al cases on apped, “[t]he prevailing party in the trial
court is afforded the * strongest legitimate view of the evidence and all reasonable and legitimate
inferencesthat may be drawn from that evidence.”” See Statev. Carter, 16 S.W.3d 762, 765 (Tenn.
2000) (quoting Statev. Keith, 978 SW.2d 861, 864 (Tenn. 1998)). Furthermore, wereview thetrial
court’s conclusions of law under a de novo standard without according any presumption of
correctness to those conclusions. See, e.g., State v. Walton, 41 SW.3d 75, 81 (Tenn. 2001); State
v. Crutcher, 989 S.W.2d 295, 299 (Tenn. 1999).

The Fourth Amendment to the United States Constitution provides:

Unreasonabl e searches and seizures.--The right of the people to be secure in their
persons, houses, papers, and effects, agai nst unreasonabl e searchesand sei zures, shall
not be violated, and no warrants shall issue, but upon probable cause, supported by
oath or affirmation, and particularly describing the place to be searched, and the
person or things to be seized.

U.S. Const. amend. IVV. Similarly, article 1, section 7 of the Tennessee Constitution guarantees
that:

[t]he people shall be secure in their persons, houses, papers and possessions, from
unreasonable searches and seizures; and that general warrants, whereby an officer
may be commanded to search suspected places, without evidence of the fact
committed, or to seize any person or persons not named, whose offences are not
particularly described and supported by evidence, are dangerousto liberty and ought
not to be granted.

Tenn. Const. art. 1, 8 7. Theintent and purpose of the prohibition agai nst unreasonabl e searches and
seizures found in the Tennessee Constitution has been held to be the same as found in the Fourth
Amendment to the United States Constitution. See State v. Simpson, 968 S.W.2d 776, 779 (Tenn.
1998). Under both the United States and the Tennessee Constitutions, asearch or seizure conducted
without a warrant is presumed unreasonable. See Coolidge v. New Hampshire, 403 U.S. 443,
454-55 (1971); State v. Watkins, 827 SW.2d 293, 295 (Tenn. 1992). Therefore, evidence seized
asaresult of asearch or seizure conducted without awarrant must be suppressed unless that search
or seizure was conducted pursuant to one of the recognized exceptions to the warrant requirement.
See Watkins, 827 SW.2d at 295.

1. TheVictim’sRings
A hearing was held on December 22, 2003, regarding the Defendant’ s motion to suppress

thevictim’srings. On February 12, 2004, thetrial court issued aruling on the Defendant’ s motion,
which set forth the following factual findings:
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On [January 23, 2000], Agent Bob Krof[]ssik with the Tennessee Bureau of
Investigation presented a search warrant and supporting affidavit to Judicial
Commissioner, Delores Takington, for the search of [the] residence of the
[D]efendant in conjunction with an on-going investigation of the disappearance of
the[D]efendant’ swife. Thecourt specifically findsthat adequate probabl e causewas
shown to support said search warrant and that all procedural and technica
requirements of issuance and execution thereof were met. [Later that morning],
Agent Bob Krof[]ssik went tothe[ D] efendant’ sresidence and requested and received
consent from the [ D] efendant to search hisproperty. Although Agent Krof[]ssik had
the search warrant on his person, the [D]efendant was not told nor was [the
Defendant] aware of its existence at the time he gave Agent Krof[]ssik permission
to search. The court finds Agent Krof[]ssik’ s testimony to be credible, reasonable
and uncontradicted, and specifically finds that the [D]efendant’ s written consent to
search hisproperty on thisdate[] was given voluntarily, unequivocally, specifically,
and intelligently without any duress or coercion whatsoever. The agent testified the
[D]efendant has (2) years of college, responded appropriately at all times, and was
not under the influence of drugs or alcohol. His consent specifically included
permission to search not only the premises, but also “my person without a search
warrant.” Wherefore, the proof showsand the court findsthat al the evidence seized
on this date is admissible as evidence in this case.

The evidence does not preponderate against the findings of the trial court. Not only did
Agent Krofssik have a search warrant that was based on probable cause, but the Defendant signed
aform giving his consent to search his property and his person.

It iswell settled that asearch conducted pursuant to voluntary consent is an exception to the
requirement that searches and seizures be conducted pursuant to awarrant. State v. Bartram, 925
SW.2d 227, 230 (Tenn.1996). That is, although the Fourth Amendment and Articlel, section 7 of
the Tennessee Constitution condemn unreasonabl e searchesand sei zures, they recognizethevalidity
of voluntary cooperation. Floridav. Bostick, 501 U.S. 429, 439 (1991); Schnecklothv. Bustamonte,
412 U.S. 218, 243 (1973) (holding “ thereisnothing constitutional ly suspect inaperson[] voluntarily
alowingasearch”); Statev. Cox, 171 SW.3d 174, 184 (Tenn. 2005). Thesufficiency and validity
of consent depend largely upon thefacts and circumstances presented by each particular case. State
v. Jackson, 889 SW.2d 219, 221 (Tenn. Crim. App. 1993). “The existence of consent and whether
it was voluntarily given are questions of fact” involving an examination of the totality of the
circumstancesin each case. Statev. Ashworth, 3 S.W.3d 25, 29 (Tenn. Crim. App. 1999); see State
v. McCrary, 45 S\W.3d 36, 43 (Tenn. Crim. App. 2000).

Additionally, the transaction between the Defendant and Agent Krofssik that resulted in the
production of the rings cannot be categorized as a search within the meaning of the Fourth
Amendment of the United States Constitution and article 1, section 7 of the Tennessee Constitution.
The Defendant had been informed of his rights and volunteered the information regarding the
victim'srings. Agent Krofssik simply asked if the Defendant knew where the rings were and the
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Defendant responded by reaching into his pocket and handing them to the agent. Under thetotality
of the circumstancesit is apparent that the Defendant’ s consent to search wasfreely given and thus,
heis not entitled to relief on thisissue.

2. TheBarrd Containing the Victim’s Body

The Defendant al so assertsthat thebarrel containing thevictim’ sbody and the victim’ sbody
itself should be excluded, because they were the fruits of questioning in violation of his Sixth
Amendment right to counsel. The Sixth Amendment to the United States Constitution guarantees
that, “In al criminal prosecutions, the accused shall enjoy theright . . . to have the assistance of
counsel for his defense.” U.S. Const. amend. VI. A defendant has the right to counsel at all
““critical’ stagesinthecriminal justiceprocess‘wheretheresultsmight well settletheaccused’ sfate
and reduce the triad itself to a mere formality.”” Maine v. Moulton, 474 U.S. 159, 170 (1985)
(quoting United States v. Wade, 388 U.S. 218, 224 (1967)).

TheUnited States Supreme Court haslong held that “ the [ Sixth Amendment] right to counsel
attachesonly at or after theinitiation of adversary proceedings against the defendant. . . . ‘' [W]hether
by way of formal charge, preliminary hearing, indictment, information, or arraignment.”” United
States v. Gouveia, 467 U.S. 180, 187-88 (1984) (quoting Kirby v. Illinois, 406 U.S. 682, 688-89
(1972)). Thisinterpretation achieves the underlying purposes of the Sixth Amendment:

That interpretation of the Sixth Amendment right to counsel is consistent not only
with the literal language of the Amendment, which requires the existence of both a
“criminal [prosecution]” and an“accused,” but also with the purposeswhichwehave
recognized that the right to counsel serves. . . . The “core purpose” of the counsel
guarantee is to assure aid at trial, “when the accused [is] confronted with both the
intricacies of the law and the advocacy of the public prosecutor.”

United Statesv. Ash, 413 U.S. 300, 309 (1973). Indeed the right to counsel “embodies arealistic
recognition of the obvioustruth that the average defendant does not have the professional legal skill
to protect himself when brought before atribunal with power to take hislife or liberty, wherein the
prosecution is presented by experienced and learned counsel.” Johnson v. Zerbst, 304 U.S. 458,
462-463 (1938).

Although we have extended an accused's right to counsel to certain “critical” pretrial
proceedings, United Statesv. Wade, 388 U.S. 218 (1967), we have done so recogni zing that at those
proceedings, “the accused [is] confronted, just asat trial, by the procedural system, or by his expert
adversary, or by both,” Ash, 413 U.S. at 310, in a situation where the results of the confrontation
“might well settlethe accused’ sfate and reducethetrial itself toamereformality.” Wade, 388 U.S.
at 224.

In Tennessee, an arrest warrant, or apreliminary hearing if no arrest warrant isissued, or an
indictment or presentment, when the charge is initiated by the grand jury, marks the initiation of
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criminal charges to which the Sixth Amendment right to counsel attaches. State v. Mitchell, 593
S.W.2d 280, 286 (Tenn. 1980).

Articlel, section 9 of the Tennessee Constitution providesthat “inall criminal prosecutions,
the accused . . . shall not be compelled to give evidence against himself.” Tenn. Const. art. |, 8 9.
“Encompassed within these constitutional provisions is the right to counsel, which is applicable
whenever asuspect requests that counsel be present during police-initiated custodial interrogation.”
State v. Saylor, 117 SW.3d 239, 244 (Tenn. 2003). When there is an unequivocal request for an
attorney, al interrogation must cease, unless the suspect himself initiates further conversation with
thepolice. Edwardsv. Arizona, 451 U.S. 477, 484-85 (1981); Statev. Stephenson, 878 S.W.2d 530,
545 (Tenn.1994).

Asindicated above, thetrial court’ sfactua findings on asuppressionissueare binding upon
this court unless the evidence in the record preponderates against them. Odom, 928 SW.2d at 23.
The prevailing party enjoys the strongest legitimate view of the evidence and all reasonable and
legitimateinferencesthat may bedrawntherefrom. Id. Review of thetrial court’ sapplication of law
to the facts, however, is de novo. Walton, 41 S\W.3d at 81.

At the preliminary hearing, the trial court found that the testimony of Agent Bob Krofssik,
Deputy Hill Harris, and Judge Leon Burnswas credible, reasonable, and uncontradicted. A warrant
for the Defendant’ sarrest wasissued on September 11, 2002, based on new, i ncriminati ng testimony
from three new witnesses. On September, 12, 2002, Putnam County Sheriff’s Deputy Bill Harris
executed the warrant at 9:16 am. at the Defendant’ s residence.

“[Deputy Harris] placed [the Defendant] under arrest and put him in custody and
placed him in the back seat of his[] patrol car. And at that time he read [the
Defendant] his Miranda Rights. He went over [the Defendant’s] Miranda Rights
with him, specifically telling us here in court what he stated to the [D]efendant, his
right to remain silent, his right to an attorney and that he specificaly asked the
[D]efendant if he understood those rights and the [ D] efendant confirmed that he did
understand those rights.

Deputy Harris estimated that it took about ten minutesto get from the Defendant’ s residence to the
Sheriff’s Department and that, upon arrival, he took the Defendant to an interview room where
Agent Krofssik was waiting. The Defendant did not ask for an attorney and did not appear to be
suffering from any type of disability. Shortly after arriving at the Sheriff’s Department, the
Defendant confessed to the crime and signed aform, consenting to have his property searched. The
Defendant then agreed to show law enforcement officers the exact location of his deceased wife's
body. Subsequently, Agent Krofssik went over the consent form line by line with the Defendant.
Agent Krofssik stated that the Defendant had two years of college, acted and responded
appropriately, did not appear to be under the influence of drugs or alcohol, and seemed to want to
get this off his“shoulders.” Agent Krofssik was of the opinion that the Defendant seemed relieved
and wanted to tell the officers his side of the story, which he did.
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After hearing the Defendant’ s story, Agent Krofssik obtained a search warrant from Judge
Burns, and returned to the Sheriff’ sDepartment to pick up the Defendant because the Defendant had
volunteered to take Agent Krofssik to thelocation of hisdeceased wife’ sbody. Upon arriving at the
Defendant’ s residence, the Defendant promptly led Agent Krofssik to the barrel that contained his
wife' s body.

Based upon this testimony the trial court concluded:

Thiscourt findsthat the [ D] efendant received the required Mirandawarnings
as given to him by Deputy Harris of the Putnam County Sheriff’s Department prior
to hisarrest and that the [ D] efendant confirmed to Officer Harristhat he understood
those rights.

The court further findsthat Agent Krofssik did not re-advise the[ D] efendant
of theserights, but within ten, fifteen, twenty minutes outside from the time that he
was given his rights and confirmed to Deputy Harris that he understood them, that
he was interviewed and voluntarily interviewed by Agent Krofssik at the sheriff’s
officeand did not request an attorney, even though this man had two years of college
and even though he had been through this twice, on two prior occasionswith Agent
Krofssik, been interviewed, waived his rights and had been told of hisrights.

And the situation, the totality of the circumstances here where the agent
testified that he seemed to be relieved to get this off his chest, to get [t]his off his
shoulders, that he[] agreed, he wanted to go show them where the body was|ocated.

Thetrial court then ruled that the Defendant’ s statements to Agent Krofssik upon arrival at
the Sheriff’ sDepartment, and the barrel containing thevictim’ sbody, aswell asthebody itself, were
all admissible as evidence at trial.

When viewing the evidence in the light most favorable to the State, we conclude that the
evidence does not preponderate against the findings of thetrial court. Thereis nothing whatsoever
in the record to suggest that the Defendant’s waiver of his right to counsel was anything but
knowing, intelligent, and voluntary. The Defendant presented no evidence at the motion hearing,
and the evidence presented by the State was clear and cogent in showing that the Defendant was
aware of hisright to remain silent, hisright to an attorney, and the fact that any statements made by
him at that time could be used by the State against him in any future legal proceedings. In
accordance, the Defendant is not entitled to relief on thisissue.

C. Pre-trial Publicity
The Defendant’ s next contention is that the trial court abused its discretion when it denied

his motion to continue the case because of pre-tria publicity. The State counters that all of the
potential jurors who had been exposed to media coverage of the matter had either been excused or
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had directly stated that they had not yet formed an opinion about the case and could be impartial in
determining whether or not the Defendant had committed the crime for which he was being tried.

Tennessee Code Annotated section 40-14-108 (2003), states that, “A continuance because
of too great excitement to the prejudice of the defendant shall be in the sound discretion of the
court.” This Court has previously added that disposition of a motion for continuance rests in the
sound discretion of the trial court and will not be disturbed absent a clear showing of abuse of
discretion. Statev. Butler, 795 S.\W.2d 680, 684 (Tenn. Crim. App. 1990). Theparty asserting error
in the denia of a motion for continuance has the burden of showing prejudice from the denial.
Baxter v. State, 503 S.W.2d 226, 230 (Tenn. Crim. App. 1973). Reversal is not warranted unless
an appellate court is convinced that the defendant did not have afair tria and that adifferent result
might reasonably have been reached if a continuance had been granted. Butler, 795 SW.2d at 684.

In the case under submission, upon learning that some of the potential jurors had read a
newspaper article about the case, the judge admonished them that it was absolutely essential that
everyoneinvolved get afair trial. Thejudge then asked each juror who had read the article aseries
of questionsregarding their ability to remainimpartial if they were chosen to serveonthejuryinthe
Defendant’ strial. One of the questions the judge asked of each individual juror in some form was
whether the juror would be able to ignore preconceived notions about the case, set aside what they
had read, and have an objective, open mind about the case. During voir dire there was some
discussion regarding whether thirteen or fourteen of the potential jurorshad discussed the casewhile
waiting for jury selection to begin, however, upon questioning by thetrial judge, out of the presence
of theremaining potential jurors, it was apparent that the discussion invol ved adifferent murder case
where awoman had shot and killed aman. Accordingly, thesejurorswere allowed to remainin the
jury pool.

Itisapparent from thetranscript that thetrial court did not abuseitsdiscretion whenit denied
the Defendant’ s motion for a continuance based on the jury’ s exposure to the media s coverage of
the case. The burden is on the Defendant to make a clear showing that the trial court abused its
discretion and that the Defendant did not haveafair trial and adifferent result might reasonably have
been reached if a continuance had been granted. Butler, 795 SW.2d at 684. The jurors were
informed of the critical nature of maintaining an objective mind about the case, and the trial court
was convinced that the jurors were veracious in their attesting to do so. This determination was
within thetrial court’sdiscretion. We cannot say that the Defendant has meet his burden of proof,
therefore, the Defendant is not entitled to relief on thisissue.

D. Photographic Evidence
The Defendant next posits that the trial court erred when it allowed into evidence two
pictures that the Defendant asserts were not relevant. The State argues that admission of the

photographswaswell within the discretion of thetrial court because the photoswere not prejudicial
and they were relevant.

-16-



The Tennessee Supreme Court has determined that the admissibility of photographs is a
matter within the discretion of the trial court, and thetrial court’ s ruling concerning the admission
into evidence of photographs*will not be overturned on appeal except uponaclear showing of abuse
of discretion.” Statev. Banks, 564 S.W.2d 947, 949 (Tenn. 1978). “To be admissible, photographs
must be relevant to someissue at trial and their probative value must outweigh their own prgjudicial
effect, if any.” Statev. Gann, 733 SW.2d 113, 115 (Tenn. Crim. App. 1987).

The Tennessee Rules of Evidence state that all relevant evidence is generally admissible.
Tenn. R. Evid. 402. Relevant evidence is defined as “evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the action more probable or less
probable than it would have been without the evidence.” Tenn. R. Evid. 401. However, “athough
relevant, evidence may be excluded if its probative valueis substantially outweighed by the danger
of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evidence.” Tenn. R. Evid. 403.

We begin our analysis by noting that the Defendant failed to raise this issue at trial and
therefore risked waiving theissue. However, in the interest of justice we shall address the issue on
its merits.

Thefirst picture at issue depicted the victim with Tommy Manier. Thetrial court admitted
the photo into evidence without objection. Although the Defendant claimsthat the photograph was
used to elicit emotions of “bias, sympathy, hatred, contempt, retribution,” and to “influence the
passion of thejury,” we find the photograph was relevant to show that the victim had been in good
health and to show the size and physique of the victim, and thus, the trial court did not abuse its
discretion.

Withregardto the photograph of the barrel containing thevictim’ sbody, the photograph was
relevant to show the condition of the barrel upon arrival at the Medical Examiner’ s Office. Several
photographs of the barrel, in the woods, being loaded into the back of a van, and findly at the
Medical Examiner’s Office, were entered into evidence. The Defendant did not object to the other
photos of the barrel, however, he contends that the photo of the medical examiner reaching into the
barrel was used to licit emotions of “bias, sympathy, hatred, contempt, retribution, or horror.” In
support of thisclaim, the Defendant citesto several cases where photographs of avictim’ sbody had
been entered into evidence, however, in this case the victim’ s body was never shown. We believe
that thetrial court was within its discretion when it allowed the photograph into evidence, and that
the probative value of proving the condition of the barrel upon arrival at the Medical Examiner’s
Office outweighs any possible prejudicia effect the photograph. Accordingly, the Defendant isnot
entitled to relief on thisissue.

E. Improper Closing Arguments

The Defendant next asserts that thetrial court erred when it denied the Defendant’ s request
for a new trial based on alegedly improper closing arguments by the State. The State demurs,
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arguing that the closing arguments made by the State were not improper and further assertsthat, even
if they were improper, the Defendant did not suffer any prejudice from the disputed arguments.

The Tennessee Supreme Court “has long recognized that closing arguments are avauable
privilege that should not be unduly restricted.” Terry v. State, 46 SW.3d 147, 156 (Tenn. 2001)
(citing State v. Sutton, 562 S.W.2d 820, 823 (Tenn. 1978)); Statev. Goltz, 111 SW.3d 1, 5 (Tenn.
Crim. App. 2003). “Consequently, attorneys are given greater leeway in arguing their positions
before the jury, and the trial court has significant discretion in controlling these arguments, to be
reversed only upon a showing of an abuse of that discretion.” Terry, 46 SW.3d at 156 (citing
Sutton, 562 S.W.2d at 823); see Smith v. State, 527 SW.2d 737, 739 (Tenn. 1975); Goltz, 111
SW.3dat 5. ThisCourt has explained that [ closing] arguments must be temperate, based upon the
evidenceintroduced at trial, relevant to the issues being tried, and not otherwise improper under the
factsorlaw.” Goltz, 111 S.W.3d at 5 (citing Coker v. State, 911 S.W.2d 357, 368 (Tenn. Crim. App.
1995)).

When an appellate court finds an argument improper, “the established test for determining
whether there is reversible error is whether the conduct was so improper or the argument so
inflammatory that it affected the verdict to the Appellant’s detriment.” Goltz, 111 SW.3d at 5
(citing Harrington v. State, 215 Tenn. 338, 385 SW.2d 758, 759 (1965)). In measuring the
prejudicial impact of an improper argument, this Court should consider the following factors: “(1)
the facts and circumstances of the case; (2) any curative measures undertaken by the court and the
prosecutor; (3) the intent of the prosecution; (4) the cumulative effect of the improper conduct and
any other errorsin the record; and (5) the relative strength or weakness of the case.” Goltz, 111
S.W.3d at 5-6 (citing Judge v. State, 539 S.W.2d 340, 344 (Tenn. Crim. App. 1976)); see State v.
Buck, 670 S.W.2d 600, 609 (Tenn. 1984).

In Goltz, this Court found that within the closing argument, five genera areas of
prosecutorial misconduct are recognized:

1. It is unprofessional conduct for the prosecutor intentionally to misstate the
evidence or mislead the jury as to the inferences it may draw.

2. Itisunprofessional conduct for the prosecutor to express his [or her] persond
belief or opinion asto the truth or falsity of any testimony or evidence or the guilt of
the defendant. See Statev. Thornton, 10 S.W.3d 229, 235 (Tenn. Crim. App. 1999);
Lackey v. State, 578 S.W.2d 101, 107 (Tenn. Crim. App. 1978); TENN. CODE OF
PrROF'L REsPoNsIBILITY DR 7-106(c)(4).

3. The prosecutor should not use arguments calculated to inflame the passions or
prejudices of thejury. See[Statev.]Cauthern, 967 SW.2d [726,] 737 (1998); State
V. Stephenson, 878 S\W.2d 530, 541 (Tenn. 1994).

4. The prosecutor should refrain from argument which would divert the jury from
its duty to decide the case on the evidence, by injecting issues broader than the guilt
or innocence of the accused under the controlling law, or by making predictions of
the consequences of the jury’s verdict. See Cauthern, 967 SW.2d at 737; State v.
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Keen, 926 SW.2d 727, 736 (Tenn. 1994).
5. Itisunprofessional conduct for aprosecutor to intentionally refer to or arguefacts
outside the record unless the facts are matters of common public knowledge.

Goltz, 111 SW.3d at 6 (quoting STANDARDS RELATING TO THE PROSECUTION FUNCTION AND THE
Derense FuncTioN 88 5.8-5.9 Commentary (ABA Project on Standards for Crimina Justice,
Approved Draft 1971)).

Inthe caseunder submission therearethree specific commentsthat the Defendant stateswere
improper. Thefirst wasan anecdotethat A.D.A. Patterson shared with thejury regarding an incident
from his childhood. A.D.A. Patterson relayed the following story:

When | was in junior high school, | was thirteen years old. | have alittle
brother whowas. . . fiveyearsyounger thanme. . .. Weplayed dl thetime. . .. We
did thisthing where |’ d lay on my back and I’ d put my knees up so that my feet were
propped up and he sat on the bottoms of my feet and | shot him up in the air. . . .
[W]e were playing as if he was Super[m]an and he was flying through the air this
way. ... And aswedid it farther and farther asit got to be more and more fun, he
would land on hisfeet. But thelast timewedidit, | shot him really along waysand
... . [h]elanded on the ground and his hands hit first and what happened was both
of the bones in this arm and both of the bones in the other arm . . . broke. They
broke, snapped. You could seeit.

And | looked and | said oh, my God. I'mthirteenyearsold, he'seight. | love
him, he’'smy brother. | picked him up just likethisand | carried him into the house.
And I’'m crying and | took him to my parents and | said look what | did to Johnny.

The Defendant objected to A.D.A. Patterson’ s story, and the objection was sustained, however, no
curative instruction was requested, and, thus, no curative instruction was given. The Defendant
contends that this was tantamount to arguing facts outside of the record to help the jury make an
inference that the Defendant acted with premeditation.

After reviewing the record it is apparent that A.D.A. Patterson was never afforded the
opportunity to elucidate the inference he wished the jury to draw from his story. Assuming that the
General wished thejury to come to the conclusion that when someone accidentally causes an injury
they are more likely to be forthcoming and take responsibility for their actions than if they have
intentionally caused an injury, we conclude that the Defendant suffered no prgudice from this
argument. According to the Tennessee Supreme Court, in State v. Nichols, 24 SW.3d 297, 302
(2002), concealment or destruction of evidence of a crime can be used as an inference to establish
premeditation. Thus, althoughA.D.A. Patterson’ sstory wasnot admissible asevidence, the General
did not mislead the jury asto any inferencesit could draw or misstate any evidence. In light of the
strength of the State’s case, we conclude that the Defendant suffered no prejudice dueto A.D.A.
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Patterson’ sstatements. Therecord contains morethan sufficient evidencefromwhichthejury could
have concluded that the Defendant acted with premeditation when he killed the victim. The
Defendant made multiple declarations of hisintent to kill, which is another factor that may be used
to make an inference that the killing was premeditated. See id. The first was when he told the
victimin Vickie Holliman’s presence that he would kill her if he found out she had been at Tommy
Manier's house. The second was when he told his son Anthony Thomas that he did not want the
victim to suffer any more, so he “choked her the rest of theway out.” In light of this evidence, the
Defendant is not entitled to relief on thisissue.

The Defendant next contends that the State improperly argued facts not in evidence during
itsrebuttal closing argument. Specifically, the Defendant objected to the following comments:

There' s one other thing and there hasn’t been much talk about it. Twenty
inches of duct tape. It'sgot alot of uses. You can fix almost anything with it.

And in the case of a human body it has uses, too. It keeps people quiet. It keeps
wrists bound together.

The Defendant promptly objected to these statements, however, the objection was overruled.

Initially, it should be noted that the State followed the comments in question with an
admission that they could not prove what the duct tapewas used for: “Wecan't provewheretheduct
tape was except the duct tape [was] stuck to the sweater of the decomposed body of Mary Thomas.
Why it was there, | don’t know.” Again, great latitude is to be given to attorneys during closing
arguments, and atrial court’ sdecisionisonly to be overturned upon afinding of abuse of discretion.
SeeTerry, 46 SW.3d at 156. Although closing arguments must be based upon evidence introduced
at trial, when viewing the factsin thelight most favorabl e to the State, there can be no doubt that the
State’ scommentsregarding the duct tapefound on thevictim’ sbody were predicated upon evidence
introduced at trial. See Goltz, 111 SW.3d at 5. At trial, Dr. McMaster read from a portion of the
autopsy report she prepared which stated that when the barrel containing the victim’'s body was
opened she observed a piece of duct tape on the front of the victim’'s sweater. Thus, during the
State' srebuttal closing argument the State did not arguefactsnot introduced at trial, rather, the State
pointed out alogical inference that the jury could make from the evidence that had already been
introduced. Tennessee courts have long held that during closing arguments each party “ may argue
not only the facts in evidence, but also any reasonable inferences which may be drawn from such
facts” State v. McCracken, No. W2001-03176-CCA-R3-CD, 2003 WL 1618082, at *8 (Tenn.
Crim. App., at Jackson, March 24 2003), perm. app. denied (Tenn. Sept. 2, 2003) (citing Russell v.
State, 532 SW.2d 268, 271 (Tenn. 1976)). It was well within the trial court’s discretion to allow
the Stateto proffer thistheory during itsrebuttal closing argument, thus, the Defendant isnot entitled
to relief on thisissue.
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The Defendant’ s next assertion is that the State’ s comments regarding the duct tape found
on the victim’s sweater were outside of the subject matter covered in their closing argument. The
State arguesthat, although the duct tape was never specifically alluded to during closing arguments,
premeditation was discussed extensively and the comments about the duct tape made during rebuttal
were made in relation to premeditation. Further, the State asserts that even if the comments were
improper, the error was harmless because the Defendant cannot show that it affected the jury’s
verdict.

Tennessee Rule of Criminal Procedure 29.1(b) states that “[t]he State' s opening argument
shall cover the entire scope of the State’ s theory, and the State’ s closing argument shall be limited
to the subject matter covered in the State’'s opening argument and the defendant’s intervening
argument.”

Inasimilar, but distinguishable, case Statev. Tidwell, No. M2000-2628-CCA-R3-CD, 2002
WL 31852861, at *15-16 (Tenn. Crim. App., at Nashville, Dec. 18 2002), no Tenn. R. App. P. 11
application filed, the State argued that its rebuttal closing argument was permissible because it
argued facts that were related to a subject covered initsinitial closing argument. In that case the
State' s challenged rebuttal argument was far more factually attenuated than in the instant case. In
Tidwell, during the rebuttal argument, the State accused the Defendant of lying about hitting the
victim in the chest with a bat, however, neither the State nor the defense made any mention of the
Defendant lying about his assault on the victim prior to the State’' s rebuttal closing argument. See
id. Rule 29.1(b) is clear that “[t]he State’ s opening argument shall cover the entire scope of the
State's theory[,]” thus, no new argument is proper, even if it is related to a previoudly posited
argument. See Tenn. R. Crim. P. 29.1(b); Tidwell, No. M2000-2628-CCA-R3-CD, 2002 WL
31852861, at *15-16.

In the case under submission, no new argument is being raised, the State smply brought
forward afact relevant to atopic discussed in great detail by both sides during their initial closing
arguments. During the State’s initial closing argument the State proffered the theory that Mary
Thomas' s murder was committed with premeditation. To support this theory the State enumerated
thefollowing piecesof evidence: (1) the Defendant told the victim hewould kill her if shewent back
toManier’s; (2) Anthony Thomas' stestimony and the physical evidenceindicatethat the Defendant
made a conscious choice to strangle the victim; and (3) the Defendant hid the victim’ s body, asked
friends for help in disposing of the body, and lied about the crime to the police for over two and a
half years. Subsequently, the Defendant devoted a significant amount of time during his closing
arguments attempting to establish that the crime was not committed with premeditation. During
rebuttal closing argument the State again delved into thefactsthat support afinding of premeditation
and added the additiona fact that there was a strip of duct tape found on the victim’s sweater.
Tennessee Rule of Criminal Procedure 29.1(b), saysthe State’ sinitial closing argument must cover
theentire“scope’ of the State’ stheory, it doesnot say that it must cover every factual allegation that
may be used to support the State’s theory. We interpret Tennessee Rule of Criminal Procedure
29.1(b) as precluding new topics from being broached but not as terminating the State’ s ability to
augment the factua foundation laid during either sides’ initial closing argument so long as those
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facts have been properly established during the presentation of evidence. Inthecaseat hand, no new
subj ect was addressed during rebuttal closing argument; the State simply laid out an additional piece
of thefactual foundation that supported their previously argued theory of the case. Accordingly, the
Defendant is not entitled to relief on thisissue.

F. Excluded Statement from the Bill of Particulars

The Defendant’ s next assertion isthat thetrial court erred when it denied the Defendant the
opportunity to introduce a statement from the bill of particularsthat noted that, at thetime, the State
was not abletoidentify any weapon used to kill thevictim. The State countersthat informationfrom
thebill of particularsisnot evidence and that the information the Defendant sought to introduce was
readily available via cross examination of one of the State’ s witnesses.

The admission of evidence governed by the Tennessee Rules of Evidence rests within the
broad discretion of the trial court and will not be disturbed absent an abuse of discretion. State v.
Stinnett, 958 S.W.2d 329, 331 (Tenn. 1997). Useof abill of particularsis established by Tennessee
Rule of Criminal Procedure 7(c), which states that “[u]pon motion of the defendant the court may
direct the filing of a bill of particulars so as to adequately identify the offense charged.” The
Advisory Commission’s Comments further define the use of a bill of particulars by noting
“[slubsection (c) provides for a bill of particulars where needed by the defendant in order that the
defendant can know precisely what he or sheis charged with. This provision is to be construed to
serve that singular purpose, and is not meant to be used for purposes of broad discovery.”

The Defendant claims that he was denied his constitutional right to present a defense when
thetrial court would not allow the Defendant to read a section from the bill of particularsto thejury.
The Defendant wished to read a section of the bill of particulars that stated that the State could not
“describe any weapon used to kill thevictim.” The Defendant citesto the Sixth Amendment and the
Due Process clause of the Fourteenth Amendment of the United States Constitution to support his
assertion. While it is uncontroverted that the United States Constitution preserves a criminally
accused’ s right to present a defense, we conclude that the Defendant was not denied thisright.

To beginwith, it should be noted that thetrial court acted withinitsdiscretionwhenit denied
the Defendant’ srequest to read to the jury from the bill of particularsand that thetrial court’sruling
was entirely in harmony with the legidature’s intent regarding use of a bill of particulars. See
Stinnett, 958 SW.2d at 331; Tenn. R. Crim. P. 7(c) Advisory Comm’'n Com. Additionally, the
Defendant could have questioned Agent Krofssik or Dr. McMaster and easily obtained a statement
from either of them admitting that the State could not prove that any weapon was used to kill the
victim. Finaly, the Statedid not present evidence asto what kind of weapon, if any, was used to kill
the victim. The State’s case relied on proving only that the victim was strangled to death. No
manner of weapon or device was ever mentioned in connection with the victim’s death. Dr.
McMaster testified that, “I cannot tell whether it was a manual strangulation or a ligature
stangulation.” This is essentialy the same statement as was made in the bill of particulars and
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should have been more than adequate to support the Defendant’ s theory for his defense, therefore,
the Defendant is not entitled to relief on thisissue.

G. Request for a Mistrial Based on a Tainting of the Jury Pool

The Defendant’s final contention is that the trial court erred when it refused to grant the
Defendant’ s request for a mistrial during voir dire. The Defendant argues that the jury pool was
tainted due to some comments made by a potential juror in the presence of several other jurors. The
State argues that the comments made did not warrant a mistrial and that, because the jurors who
heard the comment were not on the Defendant’ s jury, the trial court did not abuse its discretion.

The decision of whether to grant amistrial iswithin the sound discretion of the trial court.
Statev. McKinney, 929 S.W.2d 404, 405 (Tenn. Crim. App. 1996). Normally, amistrial should be
declared only if thereis amanifest necessity for such action. Arnoldv. State, 563 S.W.2d 792, 794
(Tenn. Crim. App. 1977). A manifest necessity exists when “no feasible aternative to hating the
proceedings’ exists. Statev. Knight, 616 S.W.2d 593, 596 (Tenn. Crim. App. 1981). The defendant
bears the burden of establishing a manifest necessity. State v. Seay, 945 SW.2d 755, 764 (Tenn.
Crim. App. 1996). This Court will not disturb that decision unless there is an abuse of discretion.
Statev. Adkins, 786 S.W.2d 642, 644 (Tenn. 1990); Statev. Williams, 929 S.W.2d 385, 388 (Tenn.
Crim. App. 1996).

In the case at issue, a potential juror, Verble Vickers, made afew comments about the case
in front of several potential jurors. Thetrial court separated Vickers from the remaining members
of the jury pool and the following conversation took place:

The Court: Mr. Vickers, we' ve brought you out of the courtroom, we' rehereinajury
room away from the other jury members. . . .

We want to ask you about the statement you made in the courtroom about
somediscussion that was had with some potential jury memberswhileyou wereback
in the jury holding area.

Tell us about that conversation.

Mr. Vickers: Just what | said out there. | was down there [in Cane Hollow] when
they c[alme looking for the barrels. | was fishing and Sheriff Abston c[alme down
thereand the TBI. They said there w[ere] two barrels supposed to be there and they
w[ere] looking for them.

Andall I gottosayisif hed[id] what they said hed[id], they just need to take
him right on and take care of him.

The Court: So you had a discussion with some of the jurors about this?

Mr. Vickers: Well, | wouldn’'t say a discussion. Just what | said out there, | was
down there fishing when they c[a]me down there and they told me what they were
looking for.

The Court: Who did you talk to about this, how many of the jurors heard this
conversation?
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Mr. Vickers: Just them two that said something out there. Just two or three or four.
The Court: Thiswasn’'t ageneral discussion with all the jurors?

Mr. Vickers: No, no.

The Court: Y ou think it only involved one or two people?

Mr. Vickers: Yeah.

Vickerswas subsequently dismissed from the jury pool, and thetrial court asked for anyone
who overheard his comments to identify themselves. Four potentia jurorsindicated that they had
overheard Vickers'scomments. The court and attorneys questioned the jurors regarding what they
had heard and their ability to remain impartial. They indicated that Vickers had not given his
personal opinion asto the Defendant’ sinnocence or guilt and that Vickersdid not go into any detail
regarding the case, however, one of the potentia jurors, Ms. Lee, indicated that she had heard
Vickerssay that someone had told Vickersthat the Defendant was guilty. None of thefour potential
jurors who overheard Vickers s comments were selected to serve on the Defendant’ s jury.

After carefully reviewing the facts pertinent to this issue we conclude that there existed no
manifest necessity to declareamistrial. Asnoted above, amanifest necessity existsonly whenthere
is“nofeasiblealternativeto halting theproceedings.” Knight, 616 S.\W.2d at 596. Inthe casebefore
us, the jurors indicated that they would be capable of forming an unbiased opinion as to the
Defendant’ sinnocenceor guilt. Additionally, none of the potential jurorswho overheard Vickers's
remarkswere actually empanel ed on the Defendant’ sjury. Assuch, therewasno reason to interrupt
the trial court’s proceedings, and it was well within the trial court’s discretion to deny the
Defendant’ s request for amistrial. The Defendant is not entitled to relief on thisissue.

1. Conclusion

In accordance with the foregoing reasoning and authorities, we conclude that the trial court
committed no reversible error. Therefore, the judgement of thetrial court is affirmed.

ROBERT W. WEDEMEY ER, JUDGE
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